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PEOPLEOF THE STATEOF ILLINOIS, ) AUG 2’ 02003

) STATE OFIWNOIS

Complainant, ) Pollution Control Board
) PCBNo. 02-3

v. ) (RCRA - Enforcement)

)
TEXACO REFINING& MARKETING, )
INC., aDelawareCorporation, )

)
Respondent. )

MOTION FOR LEAVE TO FILE REPLY TO
RESPONDENT’SRESPONSETO MOTION TO STR1KE

AFFIRMATIVE DEFENSES

NOW COMEStheComplainant,PEOPLEOF THE STATEOF ILLINOIS, by LISA

MADIGAN, AttorneyGeneralof theStateofIllinois, andpursuantto 35 Ill. Adm. Code

101.500,requestsleaveto file aReplyto Respondent’sMotion to StrikeAffirmative Defenses

andin supportthereof,statesasfollows:

1. Manyoftheaffirmativedefensesfiled by theRespondentwere,asarguedin the

Motion to StrikeAffirmative Defenses,quite vagueasto theirbasis. As aresult,the

Complainantwasforcedto assumethemeaningof theaffirmative defensesin its Motion to

StrikeAffirmative Defenses.

2. On August7, 2003,theRespondentfiled aResponsewhereinit attemptsto

furtherexplainsomeofits affirmative defenses.

3. BecausetheResponseclarifies themeaningof theaffirmativedefenses,the

Complainantrequestsleaveto file abriefReply to Respondent’sResponseto Motion to Strike

Affirmative Defenses,attachedto this Motion.

4. Allowing the Complainantto file theReplywouldavoidthematerialprejudice



thatwould resultif theRespondentis ableto file vagueaffirmative defensesandthenc1arif~’

themaftertheComplainantis forcedto respondto the initial vaguepleading,with theresultthat

theComplainantis thenforeclosedfrom addressingwhattheRespondentreally meantby the

affirmative defenses.

WHEREFORE,theComplainant,PEOPLEOF THE STATE OF ILLINOIS, requests

leaveto file theattachedReplyto Responseto Motion to StrikeAffirmative Defenses.

Respectfullysubmitted,

PEOPLEOF THE STATE OFILLINOIS,
ex rel., LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

EnvironmentalBureau
188W. RandolphStreet,

20
th Floor

Chicago,Illinois 60601
312 814-3532
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PEOPLEOF THE STATE OF ILLINOIS, ) AUG 20 2003

) STATE OF ILLINOIS
Complainant, ) Pollution Control Board

) PCBNo. 02-3

v. ) (RCRA - Enforcement)

)
TEXACO REFINING& MARKETING, )
INC., aDelawareCorporation, )

)
Respondent. )

REPLY TO RESPONSETO MOTION TO STRIKE AFFIRMATIVE DEFENSES

NOW COMEStheComplainant,PEOPLEOF THE STATEOF ILLINOIS, by LISA

MADIGAN, AttorneyGeneralofthe StateofIllinois, andfor its Reply to Responseto Motion to

StrikeAffirmative Defenses,statesasfollows:

I. AFFIRMATIVE DEFENSESREMAIN INSUFFICIENT

A. SeventhAffirmative Defense

TheRespondentarguesthatbecauseits affirmative defensesattackallegationsin the

Complaint,theyarethusadequateaffirmative defenses.However,theremustbesomefactual

andlegalvalidity to theunderlyingdefense.For instance,in theRespondent’sattemptto justify

its seventhaffirmativedefense,theRespondentstatesthat it poseda“legal question”:If a facility

is complyingwith oneregulatoryprogram,canit beheldliable for violationsunderSection12(a)

oftheAct? TheRespondentthenconcludesthatit maynot,but offersno furthersupportor

rationale. Responseat 7. Thereis no basisfortheRespondent’sconclusion.It cannotbe

disputedthat facilities areoftenregulatedby morethanoneregulatoryprogram. Why is it that
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somehowSection12(a) is preemptedby this otherprogram?Certainlythereis nothingwithin

theAct or Boardregulationsthat createssuchan exemption.ApparentlytheRespondent

believesthatthereis something,somewhere,thatcreatesanexemptionfrom liability under

Section12(a)oftheAct. However,it mustlet theComplainantandtheBoardknowwhatthat is

beforeit canclaim it asanaffirmative defense.

B. Eighth Affirmative Defense

TheRespondentdefendsits eighthaffirmative defenseby arguingthat it is analogousto

oneupheldin Peoplev. SteinSteelMills Services,Inc., PCB02-1 (April 18, 2002). It then

arguesthat its allegedcompliancewith interim statusrequirementsandapermit shieldit from

liability underSection12(a)andPart620. TheSteinSteelMills caseinvolvedanenforcement

actionbased,in part, on an allegedfailureto havean adequateoperatingprogramto control

fugitive air emissions.In that casetherespondentraisedan affirmativedefenseclaiming thatit

had,in fact,submittedcompliantoperatingprogramsto theIllinois EPA. Thecase,therefore,

involvedopposingallegationsin thecontextofa singleregulatoryrequirement.

TheSteinSteelMills caseis in no wayanalogousto thepresentcase.In this case,the

Respondentis attemptingto allegethatsomehowallegedcompliancewith anotherregulatory

program,theResourceConservationandRecoveryAct (“RCRA”), excusesit from violations of

Section12(a)andPart620 oftheBoardrules. TheSteinSteelMills casedoesnot standforthe

propositionthat it is anacceptabledefensethatcompliancewith oneregulatoryprogram

automaticallyexcusesnoncompliancewith another,separateprogram,orwith an overarching

statutoryprohibitionsuchasthat in Section12(a)oftheAct.

Thequestionhereis simple:Did theRespondentcause,threatenor allow waterpollution?
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Thequestionis not whethertheRespondentcompliedwith RCRArequirements.This

affirmativedefenseis insufficient.

C. Ninth Affirmative Defense

TheRespondentnow alsorefinesits ninth affirmativedefense.TheRespondentargues

thatbecausethereleasesthatled to thegroundwatercontaminationat thefacility andthe

groundwatercontaminationitselfmayhavepredatedthePart620rules,that, therefore,any

regulationis retroactive.This is anovel,but incorrect,theory. The Part620rulesdo not regulate

releasesassuch,but groundwaterconditions. It is utterly irrelevantto Part620whenarelease

mayhaveoccurred. Similarly, it is notrelevantthatgroundwatercontaminationmayhave

predatedPart620 standards.Therelevantconsiderationis theconditionofthegroundwaterfrom

the time theregulationswereeffectiveandthereafter.

TheBoardandtheIllinois courtshaverepeatedlyheldthatliability mayarisewhenone

maintainsaconditionafteraprohibitionof that conditionbecomeseffective. FreemanCoal

Mining Cor~iV. Illinois Pollution ControlBoard,21 Ill.App.3d 157,313 N.E.2d616 (5t1~Dist.

1974); MeadowlarkFarms,Inc. v. Illinois PollutionControlBoard, 17 Iii. App. 3d 851, 308

N.E.2d829 (5thDist. 1974); Peopleofthe Stateof Illinois v. PeabodyCoalCompany,PCB99-

134 at 11-12(June5, 1999). TheRespondent’sargumentis not supportedby the law. This

affirmative defenseshould,therefore,bestricken.

D. Eleventh Affirmative Defense

TheRespondentarguesin supportoftheeleventhaffirmativedefensethata claim ofan

exceedanceofa TACO orPQL standardcannotform thebasisfora Section12(a)violation.

TACO standardsaresetto give guidelinesasto whena level ofaparticularcontaminantmay
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posearisk to humanhealth. Oneofthewaysto establish“waterpollution” asdefinedat Section

3.545 oftheAct is to showthatthecontaminantdischargecreateda nuisanceor renderedwaters

harmful,detrimentalor injuriousto public health,safetyorwelfare. Onemaycertainlyconclude

that thefactthatcontaminantlevels in groundwaterexceedsTACO standardsmaysupportacase

for waterpollutionunderSection12(a).

TheComplainant,however,is not seekingto imposepenaltiesfor anexceedanceofany

TACOstandardin andof itself. TACO is not an enforceablelimit in that onecould seek

penaltiesfor the exceedanceofits standards,but asetofrisk-basedremedialstandards(unlike

thePart620 standardsandSection12(a),which areenforceable).However,thatin no way

meansthat an exceedanceofa TACO standardisn’t relevantevidencethatwaterpollutionhas -

occurred. Thereis absolutelyno supportfor theRespondent’sassertionthat oneis forcedto

disregardevidenceofTACOexceedanceswhenmakingacasefor waterpollutionunderSection

12(a). Thegist ofthis argumentseemsto bethatoneis safefrom enforcementunderSection

12(a)aslong asonehascreatedandallowedgroundwatercontaminationthatexceedsTACO

standards,or, at aminimum,that onecouldnevercite thefact that contaminantlevelsexceed

TACO standardsin a complaintorpresentsuchevidenceat ahearingon aSection 12(a)

violation. Thereis simply no basisfor this argument.

Thepresenceofcontaminantsat levelsaboveTACO standardsis not thesolebasisfor

thewaterpollution allegationof theComplaint,but it certainlysupportsthat allegation. The

affirmativedefenseis deficientandshouldbe stricken.

E. Fourth Affirmative Defense

TheRespondentalsoseeksto bolsterits independentcontractorfourthaffirmative
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defensein theResponse.However,onecasetheRespondentoffersin supportof its independent

contractordefenseactuallystrucksimilar affirmative defenses.ColeTaylorBank v. Rowe

Industries,Inc., PCB01-173at 5-6 (June6, 2003). ThatcaseofferstheRespondentno support.

Theothercitedcasecastextremedoubtasto therespondent’sability to prevail on sucha

defense,dueto thefactthat onecanbeheldliable for allowing an independentcontractorto

violatetheAct, but nonethelessallowedthedefenseto standunderthe factsaspledin that case.

Peoplev. WoodRiverRefining Company,PCB99-120(August8, 2002).

TheBoard’sstandardfor an independentcontractordefensehasbeenwhetheronecould

reasonablycontroltheactionsofthe independentcontractorin orderto preventthepollution.

See.e.g.,RoyK. Johnsonv. ADM-Demeter,HoopestonDiv., PCB 98-31at 10~11 (January7, -

1999). Thatbeingthestandard,it follows thattheRespondentmustpleadsufficient factsthat

would demonstratethatit couldnot reasonablycontroltheactionsoftheindependentcontractor

in orderto haveanychanceat prevailingon that defense.Respondentdoesnot pleadsufficient

facts. Respondentarguesthat thesolefactthatthewasteswereproducedby an independent

contractorsufficientlyallegesa defense.Thatdoesnot meetthestandardbecause,evenif true,

that allegationwould not showthatthe actionsoftheindependentcontractorwerebeyondthe

controloftheRespondent.Similarly, it doesnot addressthefact thattheRespondentclearly

allowedthematerialsto remainon thelandat leasteighteenyearsafterthe independent

contractorceasedoperations,a facttheRespondenthasadmitted. Responseat 9-10andAnswer

at 16. Thatalonewouldgive rise to liability. In this case,theRespondenthassimply failed to

sufficiently allegeadefensebasedon theactionsofan independentcontractor.
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F. Factual Insufficiency

As a final matter,theComplainantappreciatestheRespondent’swillingnessto highlight

its admissionsasto thepresenceofnumerouscontaminantsin thegroundwateratthe facility in

excessofTACO standards.Responseat 3-5. HowtheRespondentbelievesthatthisbolstersits

defensesremainssomewhatofamystery.They certainlydo notprovidethefactualbasisfor the

affirmativedefensesastheRespondentclaims. Possibly,theRespondentfeelsthata

combinationofthefactthat thegroundwatercontaminantsatthefacility exceedTACO standards

andtheRespondent’sincorrecttheorythat onecanneverlook atTACO standardswhen

evaluatingacaseunderSection12(a)somehowshieldsthe Respondentfrom liability. To the

Complainant,however,theexceedancesonly demonstratetheextent,thoughnot thefull extent,

ofthewaterpollutionviolations attributableto theRespondent.

II. CONCLUSION

As for theremainingaffirmative defensesandissues,theComplainantrestson its Motion

to StrikeAffirmative Defenses.Becausenoneof theseaffirmativedefensessufficesto statean

adequatedefense,theyshouldbestricken.
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WHEREFORE,theComplainant,PEOPLEOF THE STATEOF ILLINOIS, requeststhat

theBoardissueanorderstriking theRespondent’saffirmativedefenses.

Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS,
exrel., LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

L~i~

Assistant
EnvironmentalBureau
188 W. RandolphStreet,

20
th Floor

Chicago,Illinois 60601
312 814-3532
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CERTIFICATE OF SERVICE

I, theundersigned,certify that on August20, 2003I haveservedthe attachedMOTION
FORLEAVE TO FILE REPLY TO RESPONDENT’SRESPONSETOMOTION TO STRIKE
AFFIRMATIVE DEFENSESby UnitedStatesmail, postageprepaid,orhanddelivery,uponthe
attachedServiceList.




